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Imagine that a client comes into your office concerning an injury they suthsr@d
resultof atort committedoutsideOntario. Will an Ontario court assumgurisdiction over your
clientOs claim against an out of province defendant who is allegediable in tort for damages?
This papemwill addresghatissuerelativeto threecategorie®f cases:motorvehicleaccidentases,

occupierOs liability cases and holiday cases.

RULE 17 OF THE RULES OF CIVIL PROCEDURE

Pursuanto Rulel7.02(h)fthe Rulesof Civil Procedurea defendamhay beserved
outsideOntariowith an originatingorocessvherethe proceeding in respecbf damagesustained
in Ontario arising from a tort, breach of contract, breach of fiduciary duty or breach of confidence,
wherever committed. Therefore, in a case whef@rdarioresidents injured outsideOntariobut
returnsto Ontariosubsequento the injury andcontinuesto suffer damagessa resultof that
injury, thereis requisiteauthorityunderthe Rulesof Civil Procedureto servethe out of province

defendant with a Statement of Claim.

On being served with the Statement of Cldhmeout of provincedefendanwill do
one of three things:
a) File a Notice of Intento Defendand/or Statemenbf Defence. In this circumstancethe
defendantvill betakento haveattornedo thejurisdictionof the Ontariocourtsandthe casewill

proceedWoodv. Sharp[2006] O.J.No. 1925).



b) The defendanwill notrespondo the Statemenof Claimin any fashionn whichcasethey
may be noted in default. PlaintiffOs counsel may then have damages assessed by the cour
The plaintiff will be faced with the very real practical difficulty of having the default

judgment recognized and enforced in the defendantOs jurisdiction.

C) The defendant, either directly or through an insurer, will retain counsel who will bring a
motionto setasideserviceof the Statemenof Claim, staythe actionand/ordismissthe
action. Rule 17.06(1) and (2) provides as follows:

17.06(1) A party who hasbeenservedwith an originatingprocessoutside

Ontario may move, before delivering a defence, notice of intesetfeEndor notice

of appearance,

(@) for anordersettingasideheserviceandanyorderthatauthorizedhe service;
or

(b)  for an order staying the proceeding.

(2)  The court may makan order under subrul&) or suchotherorderasis just
whereit is satisfiedthat,

@ serviceoutsideOntariois not authorizedoy theserules;

(b) an order granting leave to serve outside Ontario should be set aside; or
(c) Ontario is not a convenient forum for the hearing of the proceeding.

This paperwill discussthe jurisprudenceelativeto a defencemotionto stay or

dismiss an Ontario action relative to service of a claim on an out of province defendant.
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JURISDICTION SIMPLICITER /THE REAL AND SUBSTANTIAL CONNECTION TEST

In May, 2002, the Ontario Court of Appeal consideredhe issue of assumed
jurisdiction in five cases where Ontario residents suffered damages as afredoltt committed

elsewheré

In its analysisof whetheror not Ontariocourtsshouldassumgurisdiction relative
to a tort committedin a foreignjurisdiction, the Court of Appeal followed a line of authority

established by four seminal cases from the Supreme Court of Canada.

! Muscutt et al v. Courcelles et §1002), 60 O.R. (3d), 20;
Gajraj et al v. DiBernardo et g2002), 60 O.R. (3d), 68;
Sinclair et al v. Cracker Barrell Old Country Store 1(i2002), 60 O.R. (3d), 76;
Leufkens et al v. Alba Tours International Inc. e{24l02), 60 O.R. (3d), 84;
Lemmex et al v. Sunflight Holidays Inc. e2002), 60 O.R. (3d), 54

2 Morguard Investments Limited v. De Savdy®90] 3 S.C.R., 1077,
Huntv. T & N Plc [1993] 4 S.C.R., 289;
Tolofsonv. Gensen1994] 3 S.C.R., 1022;
Amchem Products Inc. v. British Columbia (WorkerOs Compensation Board)
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In reviewingthe authoritiesthe Courtof Appealdistinguishedbetweenthe issues
of assumed jurisdiction arfdrum non conveniensThe distinction betweenthe two conceptsis
fairly straightforward: whethermnOntariocourtcanassumgurisdictionrelativeto a tort committed
outof provincedepend®n thereal andsubstantiatonnectioriestwhich isa legal rule.If the court
decideghatit canassumagurisdiction,the secondstepin the processis for the courtto consider
whetherit shouldassumagurisdictionbasedon the particularfactsof the partiesin that particular
case.In Muscutt(supra)the courtdescribedhe distinctionthis way:

OWhilethe real and substantialconnectiontest is a legal rule, the forum non

conveniengestis discretionary.The reahnd substantial connectitestinvolvesa
fact-specificinquiry, but the test ultimately restsupon legal principles of general
application. The questionis whetherthe forum canassumagurisdiction over the

claims of plaintiffs in generalagainstdefendantsn generalgiven the sort of

relationshipetweerthecasethe partiesandtheforum. By contrastthe forumnon
conveniengestis a discretionarytestthatfocusesuponthe particularfacts of the

partiesandthecase. Theuestioniswhethertheforum shouldassert jurisdictioat
the suit of this particularplaintiff againstthis particulardefendantQEmphasis
added)

Therefore, theeourt will undergoa two-stageapproachin consideringto proceed

with a claimby anOntarioresidentagainstinout of provincedefendantelativeto a tort committed

outof province. Thefirst approaclkconsidersvhetherthe court can assume jurisdiction under the

[1993], 1 S.C.R., 897
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realandsubstantiatonnectiortest. If the court assumes jurisdictiahwill then move to the next

stage which is a considerationfofum non conveniens

In consideringwhetherto assumejurisdiction under the real and substantial
connectiorntest,the Courtof Appealconcludedhatthetestmustbeflexible. The court declined
to reducetherealandsubstantiatonnectiortestto a fixed formula. Rather,the court concluded
that a considerablemeasureof judgmentwas necessaryin assessingvhetherthe real and
substantiatonnectiorntesthasbeenmet given the facts of eachparticularcase. While the court
notedthatOflexibilityis thereforémportantCthe courtalsonotedthatOclarityandcertaintyarealso
importantO ThereforetheCourtof Appealidentifiedeightfactorswhichemergedromthe caséaw
that were relevant in assessing whether a court can assume jurisagziostan out of province
defendanbn thebasisof damagesustainedh Ontarioas aesultof atortcommittedesewhere.The
courtnotedthatno one of the eight factorswas determinative. Rather,all eight relevantfactors

should be considered and weighed together. The eight factors are the following:

1. The Connection Between the Forum and the PlaintiffOs Claim

Underthis factor,the forum(Ontario)hasaninteresin protectinghe legafights of
its residentsandaffording injuredplaintiffs generous accegw litigatingclaims againgort feasors.
So long as thelaintiff hasa significantconnectionwith Ontario, usually throughresidenceand
medicakreatmentisa resulof the injury, theconnectiometweertheforumand theplaintiffOslaim

will be established.
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2. The ConnectiorBetweenthe Forumandthe Defendant

Underthis factor,the courtwill considemwhetherthe defendanhasdoneanything
within the jurisdiction that bears upon the claim advanced by the plaintiff. Specifitalgourt
will look to seewhetherthereis anyconnectiondirectlyorindirectly,asbetweernthedefendanand

Ontario.

3. Unfairness to the Defendant in Assuming Jurisdiction

The principlesof order andairnesgequire an inquinasto whethertheassumption
of jurisdiction in Ontario would resultin any Osignificanunfairness@ the defendants.In this
regard, asvill be discussednore fullyaheadanimportaniconsideratiorior the courtis whetheithe
out of province defendant is covered by a policy of insurance that will respond to a clainnmade
Ontario. In thatcase, the burdesf defendinghe actiorwill fall on thedefendantOs insuserdnot

onthedefendanpersonally.

4, Unfairnesdo the Plaintiff in Not AssumingJurisdiction

The principlesof orderand fairnesalsodemand considerationf whetherit would
be Osignificantly@nfair to the plaintiff in havingto litigate their claim in an out of province
jurisdictionasopposedo his or her homgirisdiction. The courtis requiredo considefairnessto

the plaintiff and to balance this against fairness to the defendant.
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5. Involvementof OtherPartiesto the Suit

Theinvolvementof otherpartiesis relevantto the real and substantiakconnection
test. The courtwantsto avoida multiplicity of proceedingand avoidherisk of inconsistentesults
from differentforums. If thecore of the actionsvolvesOntariodefendantghe caséor assuming
jurisdictionagainsenout of province defendars strengthenedBy contractwherethe coreof the
action involves a foreign defendangurts shouldbe morewary of assumingurisdiction simply

because there exists a claim against an Ontario defendant.

6. Would an Ontario Court be Willing to Recognize and Enforce an Extra-Provincial
Judgment Rendered Against an Ontario Resident on the Same Jurisdictional Basis?

In considering whether to assume jurisdiction against an out of province defendant,
the Ontariocourtmustconsidemwhetherit would recognizand enforcan extra-provincigbhdgment

against an Ontario defendant rendered on the same jurisdictional basis. As the court noted:

OEvery time a court assumes jurisdictiofavwour of a domestigplaintiff, the court
establishes a standard that will be used to force dontefendantsvho aresued
elsewherdo attornto thejurisdictionof theforeigncourtor face enforcemenbof a
default judgment against them.O

Therefore, if an Ontario court would not be willing to recognize and enéoroait

of provincgudgment rendereoh thesame jurisdictionddasis againstn Ontariagesidentthe court

cannot assume jurisdiction because the real and substantial connection test has not been met.
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7. Whether the Case is Inter-Provincial or International in Nature

Thefactthata courtcaseisinter-provincial in nature agpposedo internationalin

nature will weigh in favour of the court assuming jurisdiction in Ontario.

8. Comity and theStandardsf JurisdictionRecognitiorandEnforcemenrevailingElsewhere

In considering whethéo assume jurisdictiotheOntariocourtshouldconsider the
standard=f jurisdiction, recognitionand enforcementhat prevailsin the out of province
jurisdiction. In inter-provincialcasesthis considerations really unnecessary. However,in
international cases the court should considtarnationalstandardsand rules governingassumed
jurisdictionand the recognitioandenforcemet of judgments thelocationin which thedefendant
is situated. In this regard,the court can consideragreementso which Canadais a party.
Additionally, the court should considerthe rules governingassumedurisdiction in the foreign
country. Generally speakingsufferingdamages) Ontarioasa resulof a tort committedelsewhere
is not accepted as a valid basis for an Ontario court to assume jurisdiction.

FORUM NON CONVENIENS

If an Ontario court can assumeisdiction over the action,the secondstep is the
consideratiorof whetherthereis anotherforum thatis more appropriateto entertainthe action.
Courtshavedeveloped list of severalfactorsthatmay be consideredn determiningthe most
appropriate forum for the action including:

a thelocationof the majority of the parties,
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a the location of key witnesses and evidence,

a contractuaprovisionsthatspecifyapplicablelaw or a corejurisdiction,

a avoidance of multiplicity of proceedings,

a the applicable law and its weight in comparison to the factual questions to be decided,
a geographical factors suggesting the natural forum,

a whether declining jurisdiction would deprive the plaintiff of a legitimate juridical advantage

available in the domestic couNl(scutt supra).

The factorsin determiningwhetheran Ontario court will assumejurisdiction
somewhabverlapswith thefactorsthe courtwill considerin determiningforum non conveniens
Generally speaking, if an Ontadourt will assume jurisdiction relati¥e a tort committedout of
the province,it will also determing¢hat Ontariois the mostappropriatdorum for theaction. That

is to say,theforumnonconveniensestgenerallyfollows the assumptiorof jurisdiction.
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THE MOTOR VEHICLE ACCIDENT CASES

Two of thefive cases deciddaly the OntarioCourtof Appealin May, 2002 related
to Ontarioresidentsvhowere injured in motor vehickccidents outside thovince. InMuscutf
the plaintiff wasinjuredin a motor vehicleaccidentwhich occurredin Alberta. All defendants
resided in Albertaln reviewing the eigHiactors to assumirjgrisdiction over thelaintiffOs claim,
the court concluded as follows:
1. The plaintiff required extensive medical atteniio®ntario and his claim was for pain and
suffering occasioned in Ontario. Therefore, there was a significant connection between the

plaintiff andthe provinceof Ontario.

2. The defendantdhad no connectionto Ontario what would justify the assumptionof

jurisdiction. This weighed against assumption of jurisdiction in Ontario.

3. Therewasevidencehatthe defendante/ere insuretby an automobileésuranceolicy, the
termsof which providedcoverageor suitsin other Canadiamprovinces. The burdenof
defendinghesuitwould fallonthe defendant@ssuremndnoton thedefeantspersonally.

Thereforetherewasnounfairnesso the defendarit an Ontariocourtassumeglrisdiction.

4, If the courtrefusedto assumeurisdictionin Ontario, the plaintiff would be compelledto
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litigate in Alberta. Given the injuries the plaintiff sustainedthis would be inconvenient,
particularlysincethe plaintiff did not have the benefit of an insutecoverthe costof the

litigation. This unfairness weighed in favour of the Ontario court assuming jurisdiction.

5. Therewasno involvemat of otherpartiesto the litigation.Thereforeinvolvemenof other

partieswasnot a significantfactor.

6. An Ontario court would recognize and enforce a judgment from anptbeincerendered
on the same jurisdictional basis. That is&y, if the factswerereversedandan Alberta
resident was injured @ntarioasaresultof thetortiousconductof an Ontario resident, an
Ontario courtwould recognizeand enforcean Alberta judgmentas againstthe Ontario

resident. This weighed in favour of the Ontario court assuming jurisdiction.

7. Thefact thatthis wasaninterprovincialcaseasopposedo an internationalaseveighed in

favour of the Ontario court assuming jurisdiction.

8. Becausedhis wasaninterprovincialcasejt wasnot necessaryor the courtto considerthe

standardsef jurisdiction recognitiorandenforcementhatprevailedwithin a sisterprovince.

In weighingall eightfactors,in Muscutt the Courtof Appealconcludedthat the

Ontario court should assume jurisdiction. The court then considered the next questiowagich
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whetherOntariowasthe forum conveniens The court notedthat the inconveniencehat would
result to the plaintiff if he were required to bring the action in Alberta outweighedkfeadantOs
inconvenience in defending tlaetionin Ontario. For the plaintiff to bring his actionin Alberta
would requirssignificanteffort andexpenseonsideringhatall medicalvithessesverefrom Ontario.

It wasthereforeconcludedhatOntariowasthe mostconvenienforum for the action.

In additionto Muscutt the Court of Appeal consideredanotherout of province
motor vehicle accident buameto the oppositeconclusionrelativeto assumingurisdiction. In
Gajraj et al v. DiBernardo et althe court consideredan actionwherethe plaintiffs, residentsof
Brampton,wereinjured in a motovehicle accidenvhichoccurred in Newrork City. In this case,
the courtrefusedio assumeurisdictionin Ontario. The distinction between this case &hdscutt
was as follows:

a There was no evidenoé the natureor existence of amsurance policyhatwould respond
to the claim on behalf diie defendant. Therefotége courtheldthatthere was an element

of unfairnesgo thedefendants thecourtin Ontarioassumequrisdiction.

a The courtfoundthattherewasno Osignificant degree of unfairnetsstbe plaintiff if it did
notassumaurisdictionin Ontario. The courtnotedthatwherea party travelsto another
country and is involved in a motor vehidecidentthere,it is reasonabléo expectthat a

dispute with a local driver would be litigated in the foreign jurisdiction.
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Out of an abundanaef precautiontheplaintiff namecisown insureunderthe OPCF44R
Family Protection Coverage Endorsenesd defendanto theproceeding. Under the said
endorsement, liability and damages erde determineceitherby agreemenbetweenthe
partiesor by a courtof competenjurisdictionin Ontario. Theplaintiffs hadsubmittedhat
since the action against its insurer must proceed in Ontario, jurisdiction should be assumed
againsthe New York defendantso avoida multiplicity of proceedingsHowevertheCourt
of Appealdid not accepthis argument. The courbted that on the evidenbefore it, the
claim against the plaintiffsO insurer was Oentirely specuitatiagureO.The court noted
that the core of the claim was against a New York defendant, not the plaintiffsO arsurer,
Ontariodefendant. Thereforethe courtwasnot preparedo considetheinvolvemenbf the

plaintiffsO insurer as a factor in assuming jurisdiction against the New York residents.

The courtwasalsoconcernedhat assumingurisdiction in Ontario would createa rule
requiring Ontario courtto recognizeand enforcejudgmentof foreign courtsfor damages
arising from Ontario motor vehicle accidents. Asdtbert stated: Olnmy view, Ontario
courtsshouldhesitateto adopta jurisdictional rule requiring Ontario motoriststo defend
themselves in foreign courts against suits for damages afisimgaccidentsn Ontario or
face enforcememtf a default judgmerstgainsthemO.This factorweighed againghe court

assuming jurisdiction.

This was an internation@lseas opposedto an interprovincialcaseand weighedagainst
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assuming jurisdiction.

a The courtnotedthatthe United Stateshasadopteda Ominimuncontacts@octrineunder
which theassumptiorof jurisdictionin the United Statesrequiresanactor conductby the
defendanthatamountgo personakubjectiorio the Americanjurisdiction Thecourtnoted:

Oltis virtually certainthatNew York courts would not recognize or enforce

an Ontario judgmersgainst a New Yordlefendant for damagsesstained in
Ontarioas a resultof a motor vehicle accidentin New York unlessthe
defendanvoluntarily attornedto thejurisdiction.O

Since the New York defendarfitadnot voluntarily attornedo the jurisdiction, and

becauseAmericanlaw requireda minimum contactsdoctrine,it wasa factor againstthe courtOs

assuming jurisdiction in Ontario.

Takingall of theaboveconsiderationgto accountthe Courtof Appealrefusedto

assume jurisdiction of this New York motor vehicle accident.

SinceGajrajwas decidedhere havéeen a numbeaf casesvolving motorvehicle
accidentsn theUnitedStatesn whichthecourtshave assumgdrisdictionby distinguishingsajraj
onits facts. The mostnoteworthyof thesecasess Doiron v. Buggeetal [2005], O.J. No. 4285.

In that case, the plaintiff was a childcare worksiding in St. Thomas, Ontario. She accepted an
invitation from the New York YMCA to volunteerto assistwith relief work following the

September 14, 2001 terroristattacksn New York. The plaintiff wasinjuredin New York while
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a passengén the defendant@shicle. Theplaintiff sufferedseriouspersonainjuries. In reviewing
the eighfactorsto considetheassumptiomf jurisdictiontheCourtof Appealdistinguisheajraj
and assumed jurisdiction based on the following:
a The plaintiff andthe defendanthad a relationshipof sorts that existedprior to and
independentf the accident. The fact that the plaintiff acceptedhe invitation of the
New York YMCA to attendin New York andthe defendanaissumedhe responsibilityof
transportinghe plaintiff while she was in Nework, established @onnection between the

defendant and Ontario.

a Unlike Gajraj, there was evidence before the court that the defendant dichlpmhiey of
automobile insurance that would respond to the plaintiffOs claim in Ontario. The existence
of this policy of insurancemitigatedany elementof unfairnesso the defendanin being

forced to defend the action in Ontario.

a Basedon the evidencebeforeit, the Courtof Appealheld that the plaintiff would face
considerable unfairnegsshe was required fdgigate her claim in Nework. The nature of
the plaintiffOs injuries made it very difficult foer to travelto New York. Additionally,
therewasevidencéeforethecourt thattheplaintiff hadno assetso travelto New Yorknor
did shehavethe meansto coverthe expenseof havingher treating physiciansgo to

New York to testify. Such evidence was lackingsajra;.
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a The defendant@mlicy of automobilénsurancéadpolicy limits of $100,000.00.S. Due
to the nature of her injuries, the plaintiff included a claim against her own inBugrant
to the OPCF 44R Family ProtectionEndorsement. Pursuantto the terms of that
endorsement, her claim must be brought in Ontario. Ud#jeaj where the claim against
the plaintiffOsnsurerwas,on the evidence OentirelyspeculativeCn Doiron the plaintiff
leadevidencethat shesufferedsignificantinjuries renderingher unfit to returnto work.
Therefore, the joinder of the plaintiffOs insurer into the claim was not speculative in nature

andfavouredthe assumptiorof jurisdiction by the Ontariocourts.

a Because the casevolved a motor vehicle accidentin a neighbouringurisdiction with an
insuredparty who hada pre-existingrelationshipwith the plaintiff with a genuineclaim
against he©Ontarioinsurer,it was morelikely that Ontario courtswould be preparecdto

recognizea foreignudgmentas againsinOntario defendamin the sampirisdictionabasis.

a The Ominimurnontacts@octrinein Americaniaw tookon lessmportanceavhere thes was
evidencehatthedefendantvasinsuredoy a policy of insurancéhat wasobligedto respond

to the plaintiffOs claim.

Trial levelcourts havalso distinguishe@ajraj on anumber oflifferent basesThe

following is a summary of some of those cases:
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Subramanianv. Shelteret al (2002),61 O.R. (3d), 136; leaveto appealdenied[2002]
0.J.No. 5071.
In that case the plaintiff, an Ontarioresident,was a passengein a vehicleleasedto a
defendanOntariocorporationandoperatedy a defendanOntarioresident. The vehicle
collided with anothervehicle ownedby a defendantwho was from WashingtonState
operatedby a defendanfrom New Jersey. Theaccident occurred ilme State of Nebraska.
Therefore the placeof the accident(Nebraska)had no connectionto any party. The
plaintiff commenced an action in Ontario and the out of province defendants moed for
order stayinghe actioragainsthemon thegroundghat Ontariohad naeal and substantial
connectionwith the subjectmatterof theaction. TheapplicationcamebeforeMr. Justice
Lane. There was evidence that the mowdefendantsvere both insuredbut their policy
limits wereonly $25,000.00.Therewasno suggestiorthatthe defendants@@surerwould
not responco the actionin Ontario. Becausehe out of provincedefendantsfdsurance
limits were lowthe plaintiff includeda claim againgtis own insurepursuanto the OPCF
44R Family ProtectionEndorsement.The court distinguishedGajraj on the basisthat
neither of the moving partidsad any connectionto the placeof the accidenttherewere
necessarglefendantsvho wereOntarioresidentgthe ownerandoperator of the vehicle in
which theplaintiff was gpassengeand theplaintiffOwn insurer)the existencef a policy
of insurancethat would respondto the plaintiffOsclaim relativeto the out of province
defendantandthe very real possibility that the plaintiff would haveto accesshis own

underinsurance policyThe courtdecided to assunpearisdictionover the actionThe court
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wentonto considerthe secondconsiderationpeingforum non conveniensand held that

therewasno othermoreappropriatdorum for thetrial of theaction.

Verbora v. Allstate Insurance Company of Canf{03], O.J. No. 5298

In this case, an Ontario resident was injured motor vehicle accidentin SouthCarolina
where the negligent motorist was from New Y8tkte. Mr. Justice Granger distinguished
Gajraj onthebasisthatthe defendantsvere not residentin the placewherethe accident
occurred. Justic8rangerconcluded thahe real angdubstantiatonnectiortestweighed in

favour of Ontario over South Carolina.

Counsefor the defendanhasadvisedhatleaveto appeallusticeGrangerOdecisionwas

grantedn 2004 but subsequentlyhe actionsettledandthe appealWwasneverheard.

Woodv. Sharp[2006],0.J.No. 1925

In this case the plaintiff, an Ontarioresidentyas injured in a motor vehicle accident while
vacationingin Michigan. The defendantwas a Michigan resident. However, before
challenging the courtOs jurisdiction to hear the action, the defendant filed a Notice of Intent
to Defend, a Statement of Defence, conducted Examinatiomigooveryin Ontario and
consented to a tridate beinget. In thosecircumsances, theourtheldthatthe defendant
hadattornedo the jurisdictiorandthereforecouldnot laterchallengehecourtOassumption

of thatjurisdiction. However,in obiter, the courtwenton to considemwhether evenif the
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defendant had not attorned to the jurisdiction, jurisdiction should be assumed based on the
eight Muscuttfactors. In weighingthe factors,Mr. JusticeBryant notedthat therewas
evidence that the defendant was insured by a policy of automobile insurance with limits of
$50,000.00. Justice Bryant also noted that defence counsel had been unable to even locate
his client andherefore itould not besaidthattherewasany unfairnesso thedefendant in
proceedingvith theclaimin Ontariosincethedefendantouldnot befound. Largelybecause
it would beso unfaitto the plaintiff, atthatlatestage irthe litigation,to declingurisdiction,
JusticeBryantfoundthat the real ansubstantial connectidasthadbeemmet and Ontario
wasthe mostconvenienforum for the action.
Grecov. Fleming[2003],O0.J.No. 2324
In this local Hamilton case,JusticeWhitten consideredan action wherethe plaintiff, a
Hamiltonresidentyas injuredn a motorvehicleaccidentn Buffalo,only onehour fromher
home. Therewas evidencethat the defendantwas insuredby a policy of automobile
insurance with limits of $100,000.00 U.S. In considering the dgiscuttfactors, Justice
Whitten particularly stressed the final three, declined to assume jurisdictiatisamdsed
the plaintiffOslaim. The final thredactorsthatwereweightyto JusticeWhittenOdecision
werethefactsthat Ontario courtsshouldnot be preparedto recognizeand enforceextra
provincial judgmentagainst Ontaricesidentsendered on theame jurisdictionddasis the
case wasmternationain natureasopposedo interprovinciaandAmericanlawfollowedthe
Ominimum contactO doctririgffectively,JusticeWhittenanalyzedhis actionvery similar

to theway in whichthe Courtof Appealanalyzedhefactsin Gajraj anddeclinedo assume
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jurisdiction over the action.

OCCUPIEROS LIABILITY CASES

One of the five casdgardby theOntarioCourtof Appealin 2002relatedto a slip
and fall accidentIn Sinclairetal v. CrackerBarrell Old Country Store In¢supra,theplaintiff, an
Ontarioresidentslippedandfell in a washroomof a restauranin Blasdell, New York. The
restaurantvasowned anaperatedy a Tennesseeorporatiorwhich carriedn busines various
Statedn the United States. The plaintiff broughther actionin Ontario. The defendanimadean
applicationto the courtto setasideserviceof the Statemenof Claim andto dismissthe actionor
staytheproceedingursuanto Rulel?7. MasterClark dismissethe motionbutMatlow J. allowed
the appealandstayedthe action. The plaintiffs appealedo the Courtof Appeal. The plaintiffsO
appeawasdismisseand theactionwasstayed. The Courtof Appeal weighethe eighfactors in
determining whether there was a real and substantial connection between Ontario and thfe cause
action as follows:

1. Since the plaintiff was a permanent resident of Ontario and suffiaredgegor pain and

suffering in Ontario, there was a connection between the forum and the plaintiffOs claim.

2. There was no connection between the foamdthe defendanta Tennesseeorporation.
The corporatiordid notcarry on busines#n Ontario. Althoughthe restaurandid carryon

business near the Canadiaorderandit may havebeenforeseeabl¢hat customerdrom
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Ontariowoud beinjured onits premisesthatwasnot sufficientto connecthe forunto the

defendant.

The courtfoundthatthe assumptiorof jurisdictionwould be unfair to the defendant.The
courtfoundthatarestauranbwner anadperatorshouldnot be expectkto litigateclaims at
the placef residencef allits customers.Thisunfairnesgouldhave beemitigatedif there
was evidence that the defendant had insurancever an Ontario judgment, but there was

no such evidence to that effect in this case.

If jurisdiction wasnot assumedthe plaintiff would be compelledto litigate the claim in
New York. Althoughthiswould beinconveniento the plaintiff, it was not unfair to any

Osignificant degreeO.

Therewereno othernameddefendantsn the actionandthereforetherewasno needto

considertheinvolvementof otherpartiesto thelaw suit.

It wastheview of the court that Ontario courtswould not be preparedto recognizeand
enforceand extrgrovincialjudgmentrenderesnthe samgurisdictonal basigsin thiscase.
As the courtstated:

OTravellers from all corners of the earth might choose to dine in any

Ontariorestaurant Absentspecial circumstances, requireOntario
restauranbwnersandoperatorgo defend theiconduct in the home
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jurisdictions of their customerswould impose an undue and
unreasonable burden on them.O
7. This was an internationease rathahan interprovinciatase and assumpatisdiction was

thereforemoredifficult to justify.

8. Because this was a case out of the United States, the American minimum contacts doctrine
had to be consideredinderthatdoctrine theremustbean act or condudty thedefendant
amounting to personal subjection to the jurisdiction. If an Ontario judgment wotlze
enforceable in New York, it was little or no advantage in allowingdhtario plaintiffs to

litigate their claims here.

Sinclair has beenonsidered it leasttwo subsequenbccupietiability actions. In
Georges v. Basilique de Ste.-Anne-de-Bea[g#@4], O.J.No. 3762,the plaintiff, a 74 yearold
womanfrom Leemington slippedandfell backwardswhile a tourist visiting the Ste.-Anne-de-
Beaupre Basilica. As a resaftthis accident, thelderly plaintiff sufferedrery significant injuries
including a fractured skull, wrist injuries, respiratg@soblems,difficulty ambulatingand chronic
headacheShebroughther actiorin Ontario. Thedefencéroughtamotionfor anordersettingaside
the servic@x-jurisand an ordedismissingor stayingthe plaintiffOsction. JusticeThomsorof the
Superior Court of Justice reviewed the eight factors relevant to the real and substantial connection

test and concluddtiat Ontarioshouldassume jurisdictioaverthe action.JusticeThomsorfound
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that although there was no connectietweerOntarioandthe defendantassuming jurisdiction in
Ontariowould not resultin any significantunfairnesgo the defendants.The courtnotedthat the
Basilica was an Oallure...to religious pilgrims througNouth America and indeed the worldO and
thereforethe defendantsvere Oengagé@uan activity thatinvolvesan inherent riskf harm to extra
provincialpartiesOJusticeThomsoralsofoundthatdueto theplaintiffOsge, distandeom Quebec
and extent of henjuries, not assming jurisdictiorwould amountto a significant unfairnegs her.
Lastly, becausthiswas an interprovinciaatherthan internationalase, itvaslessdifficult for the

court to assume jurisdiction.

In Marabellav. Pietracupgd2006],0.J.No. 403,JusticePerellof theSuperioiCourt
considered the case of an Ontario resident who was visiting her brother in the Pod\gnabec
when she slipped and fell on the driveway outside his basementpartment. The plaintiff
commenced an action {intario as againstthe ownersof the homefrom whom her brotherwas
renting. In Reasonghatare,with respectsomewhatlight on analysis,JusticePerellassumed
jurisdictionover theactionnotingthathe waOtoldGhatthedefendantsvereinsuredandtheburden
of defending the claim would therefore fall on their insurer and nth@defendantpersonally.
Additionally, theinterprovinciainature of the casaade it Oeasiei@ the Ontariocourtto assume

jurisdiction.

HOLIDAY CASES
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Two of thefive casesdecidedby the Ontario Court of Appealin 2002 relatedto
Ontario residents bringing a claim for injuries suffered while on holidaj.elifkenset al v. Alba
Tours International Incet al, supra,the plaintiff wason holiday in CostaRica andwas injured
duringanexcursiontour whenhe fell while usinga harnessand guide wires to move between
platformsin a canopyof trees. The plaintiff suedthe Canadiartour companiedrom which they
purchased the vacation package, the Swiss Travel Service, the Costa Rican comzaiy ttieat
excursiortourand theownerandoperatoiof the touras wellasthe RedCrossof CostaRicaand the
Costa Ricamnedicaprofessionaleshotreatechim. Themovingparty wastheSwiss TraveService
which movedto staytheactionagainsit. Justice Swinton granteéke motionfor the stayandthe
plaintiffs appealedo the Courtof Appeal. TheCourtof Appealdismissedhe appeabnd upheld
the stay of the action. The court reviewedthe eight factorsin decidingwhetherthe real and

substantiatonnectiortesthadbeenmetasfollows:

1. The plaintiff was a resident in Ontario and required extensive medical attention in Ontario.

Therefore, there was a connection between the plaintiffOs claim and the forum.

2. SwissTravel Servicehadno directcontactwith Ontario. It doesnot carryon businessn
Ontarionordoes it hav@ropertyor assetsn Ontario. Therewas no evidencef anyactor
conductby SwissTravel Servicewithin theterritory of Ontario. Thereforetherewasno

significant connection between the defendant and the forum.

3. There would be an element of unfairness to Swiss Travel Service if the Ontario court were
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to assumaurisdiction. Althoughthe SwissTravel Serviceoffersa servicethatis aimed
specificallyto tourists, it did notmeanthatthey couldreasonablyexpectto litigate in any
jurisdictionin which all of its clientsreside. It was worthy of note, that therewas no
evidencdoeforethecourtthatSwissTravelServicevascoveredy a policy of insurancéhat

would respond to a claim in Ontario.

The courtfoundthattherewould beno significanunfairnesso theplaintiff in notassuming
jurisdiction because OThe plaintiff could haveeasonablexpectatiorthat he would be
able to sue th€ostaRicancompanyin the courtsof Ontarioif he wasinjuredin Costa

RicaO.

Therewereotherpartiesinvolvedin thelaw suitthatwereOntariobasedlefendantsand

thosepartieswereclearly subjectto the jurisdiction of the Ontario courts. However,the
court notedthat the core of this actionwas in CostaRicaand concernedCostaRican
defendants and thavolvementof the Ontario basedpartiesmust be assesseffom that
perspective. In this case,the action centredon the allegednegligenceof the foreign

defendantandthe Ontariodefendantsvere OsecondaryO.

For the Ontario court to assume jurisdiction in this case would effectively require Ontario
courtsto enforceforeignjudgmentsendered othe same jurisdictionbbsis againgdntario

defendantsvho offer tourismservicego visitorsin Ontario. The courtstated:
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Olnmy view, we shoulchot adoptsucha rule since it wouldmpose
an unreasonable burden on providers of tourism services in Ontario.
To take the example mentioned duramgl argument, it would seem
harsh to require an Algonquin Park Canoe Rental operator to litigate
the claimof aninjuredJapanesturistin Tokyo. Althoughnegligent
operatorshouldcertainlybe heldto accountfor their negligenceijf
they confinetheir activitiesto Ontario,they are entitledto expect
that claims will be litigated in the courts of this province.O
7. The case was international rather than interprovincial which rendered the assumption of

jurisdiction more difficult to justify.

8. Theassumptiorof jurisdictionin this particularcasewould not accordwith the standards

of
jurisdiction, recognition and enforcement prevailglgewhere. Sustainingconsequential
damages within the jurisdiction as a result of a wrong committed elsewhere is not generally

accepted as a valid basis for assumed jurisdiction.

The second holiday case consideredh®syCourt of AppealwasLemmexetal v.
Sunflight Holidays Inc. et abupra. In thatase the plaintiffs, residentsof Ottawa, purchased
vacation packageom the defendar@unflight Holidaydnc., a Canadiacorporation. The package
wasfor a Caribbeaoruiseoperatedy thedefendanPremieCruised.imited,a Floridacorporation.
As part of the cruise, the defendant Premier selected George Huggins and Company as a provider
of excursions to the islard Grenada.The plaintiffs purchasedicketsfrom Premier Cruises for a

tourontheisland. The plaintiffswere then takean a tour in a minivan drivdsy the defendanta
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residentof Grenada. During the drive, the plaintiff collapsedas a result of carbonmonoxide
poisoningandsufferedpersonalinjuries. The plaintiffs broughttheir actionin Ontario. The
defendantd;lugginsand Companytheexcursiorcompanyand thelefendanBernardtheoperator
of the vehiclebroughta motionpursuanto Rule 17.06or anorder settin@sidethe servicex juris
or stayingtheaction againghem. Their motionsweredismissed.They appealedvith leaveto the
Divisional Court. The Divisional Court,with JusticeOOLearylissentingdismissedhe appeal.
Theyappealedo the Courtof Appeal. The Courtof Appealallowedtheir appealandstayedthe
action. Theanalysisin this appealwasvery similar to that in Leufking supra. Again, the court
notedthattherewasno evidenceasto whetherthe moving defendant$adinsurancecoverageor
whatthenatureand extendf any coverageightbe. Thecourtnotedthatif therehadbeen evidence
of insurance coverage which fully indemnified the moving defendants against an Ontario judgment,
it would bea Orelevarfiictor to consider@nce agairthe courtspecificallyexpressed geluctance
for any Ontario court to recognize and enforce an extra provipciginentrenderedon the same
jurisdictional basis. The court stated:

ORecognitioandenforcemenbf foreignjudgmentsn suchcircumstancesvould

imposean unreasonabléurdenon providersof tourism servicesin Ontario.

Providers of tourism services who confine their activities to Ontarierstited to

expectthatactionsagainst therwill be litigatedin Ontariocourts. Theyshouldnot

be compelledb defend suchctionsn foreigncourtsor face enforcemenf adefault

judgment againshem. Accordingly thisfactorweighs againsgissurmg jurisdiction

in this case.O

The LeufkinsandLemmexcaseshavebeendistinguished.In Sidlofskyv. Crown

Eagle Limited2002],0.J.No. 4152 Justice Backhous# the Superio€ourt consideredn action
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in which the plaintiffs purchaseda vacationpackagein Ontario from Sunquestan Ontario
corporationwhichincludedravel,accommodatioandfood. The accommodatiomasprovidedby
Holiday Inn inJamaica. Holiday Inn is a Tennesseeorporation. While walking in the hotelin
Jamaica, the plaintiff fell and was very severely injured. The plagu#ftithe tour operatorand
Holiday Inn inOntario. There was evidendeeforethe courtthat Holiday Inn was insurednd was
obligatedto indemnify Sunquest.Holiday Inn broughtanapplicationto the courtto setasidethe
serviceex jurisandstaytheaction. Of particularnotewasthefactthattherewasevidencebefore

the courtthatthe Holiday Inn hada $10,000,000.0@olicy of liability insurance.

JusticeBackhousédistinguished eufkinsandLemmexna numbenof basesncluding
thefact thatthe injury did not occuduring aractivity but rather occurreaisa result or dangerous
condition ofthe premises.Further the vacatiompackagevaspurchaseé Ontarioand theHoliday
Inn, althouglta Tennessemrporationwas the agendyy whichthe Ontariotour companyfulfilled
its accommodatiorandfood obligationsto the plaintiff. Additionally, there was an indemnity
agreemenbetweenthe out of provincedefendant,The Holiday Inn, and the local defendant,
Sunquest.Lastly,the hotelwasadvertisedn Ontario. Thereforetherewas,of sorts,a connection

between the defendant and the forum.

Justice Backhousdsotookparticulamotice of thdact thatif the Ontariocourt did
not assumeurisdction,the plaintiff wouldhaveto mounthiscasen JamaicaTo requiréiis medical

witnessesn Ontarioto travelto Jamaicand requirall otherOntariowitnesseso travelto Jamaica
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would amounto a substantialinfairnes$o the plaintiff. Onthe otherhand, thelefendanHoliday
Inn wasinsuredby apolicy of insurancevhichwould respondo anyexpense litigatingtheclaim

in Ontario.

In Eid etal v.Hola SurHolidaysetal, courtfile 05-CV-287627PD{unreported)he
plaintiff, an Ontario resident, was injured while on vacation in Cuba. The resort owner, a Spanish
corporationproughta motionto stay or dismisstheclaim againsit. JusticeConwaydismissedhe
motion noting in particularthat the moving corporationOActively advertisesand promotesin
Ontariofor residentdo cometo its hotelsin CubaO.This promotionprovideda connectionwith
Ontarioand mad# reasonablforeseeablthat Ontarioresidentsouldsustairdamagefor activities

occurring in Cuba.

The notionthatadvetisingin Ontariohelpsconnecthe defendartb the forumis an
interesting one in the day and age of website advertising. It would seem reasonable to argue that if
aforeigndefendantmaintainsa websitesearchabl®n a computerin Ontario, that defendants
advertisingin Ontario. As such,it helpsconnectthe defendanto the forum and also helpsin
rebutting the foreign defendantOs argument that it would be unfair to that defetim@ntario
court assumedrisdiction. Simplyput, if the foregndefendantvantsto advertisén Ontarioto lure
Ontarioresidentdo its businessit is not substantiallyunfair for thatdefendanto haveto defend

itself in any negligence claim in an Ontario court.
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CONCLUSIONS AND PRACTICAL CONSIDERATIONS

If consulted by a client who has been injured as a resatort committedby an
extraprovincialresidentor corporation,counselwill be requiredto be creativeand diligent in
garnering the evidence to meet the eight factors relative to the real and substangakiontest.
This task is clearly made more simple if the case is interprovini€ighe caseis internationalin
nature, counsel should consider the following course of action:

a) Issue and serve the Statement of Claim well prior to the limitation period. Once a dialogue
has been established either between a defence couasehgent for the foreign defendant,
demandproductionunderRule 30.2(3)of anyandall insurancepoliciesunderwhich an
insurer may be liable to satisfy all or part of the judgment in the actitm indemnify or
reimburseany party to the action. If productionis not forthcoming,bring a motion for
production. The existence and terms of a foreign defendantOs patisyrahcecango a
long way in persuading a court to assume jurisdiction thesclaim in a numberof ways

including:

a In balancing the unfairness to the defendant in assuming jurisdiction with the unfairness
the plaintiff in not assuminjgrisdiction, the existena& a policy of insurance will mitigate
anyelemenibf unfairnesgo the defendanbecause¢he costsof the actionwill beborneby

the insurer. In contrast,shouldthe court not assumgurisdiction, the plaintiff would be
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personallyresponsiblefor the costsof bringing withessesto testify in the foreign
jurisdiction.

In the caseof a motorvehicleaccident,it is critical to determinewhethertherewill be
sufficientinsuranceto respondto the extentof the plaintiffOsdamages. If the medical
evidence reasonably establishes that the plaintiffOs claim will esesidrd party limits
availableto thedefendanttheplaintiff will haveto includethe OPCF44R FamilyProtection
Endorsemeninsurerasa partyto the action. Pursuanto the termsof that endorsement,
thatcomponenbf the claim mustbetried in Ontario. Thiswould be a factor in the court

assuming jurisdiction in Ontario.

An Ontariocourtwould be far morewilling to recognizeandenforcean extra provincial
judgment againstn OntariagesidentvherethatOntarioresdentwasinsuredby a policy of
insurance that was contractually obliged to respond to the claim in the faraggfiction.
Simply put, an Ontario court would be more willing to recognizeand enforcean extra
provincialjudgmentas againsian Ontariagesidentvhowas insureeésopposedo aresident

who wasnotinsured.

The rules governing assumed jurisdiction, recognition and enforcement of judgmeres
foreign jurisdictioriake ora lesseimportancef the foreigndefendants insuredy a policy
of insurance that is obliged respondo the claimin Ontario. Thatisto say, if the foreign

defendantvasrepresentedh the Ontario action throughits insurer,andif the Ontario
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residentobtaineda judgment,the insurer would be obliged to respond. In those
circumstances, the standards of jurisdiction, recognéimhenforcemenprevailingin the
foreignjurisdictionareof secondarymportanceincethe defendant@ssuranceontractwas

obliged to recognize the judgment in any event.

Consider consulting with and possibly retaining counsel in the foreign jurisdiction relative
to thelimitation periodsthatapplyto the causeof actionin that jurisdiction andwhether
there areny barriergn yourclientto commencingn actionin thatjurisdiction. It mayvery

well be prudento arrangdor thecounseln the foreigrjurisdictionto issueprocesso asto
protectthe limitation periodwithin thatjurisdiction shouldthe Ontario action be either
stayedor dismissed.Additionally,counseln the foreigrjurisdictionshouldbe able t@assist
relative to thesighth factoin thereal and substantiabnnectiortest,being thestandard®f

jurisdiction, recognition and enforcement that are prevailing in that jurisdiction.

Move quickly in obtaining all relevant damage documentation by way of medical records,
reports Jossof income informatiorrehabilitatiorinformation etc. If theclientOmjuriesare
serious enough to mak@vel to the foreigjurisdiction difficult,it will assisin persuading

the courtthatit would be unfair to the plaintiff to haveto travelto the outsidejurisdiction

to try the action. Additionally,in the contexbf a motor vehiclaccident claimvith limited

third party limits available to the foreign defendant, it will assist in showingdhe that

the claim as against the OPCF 44R insurer is real and not speculative.
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d) In the context of an injury occurring while on holiday or an occupierOs liability type claim,
check to see whethtte foreign deferaht advertises i@ntario,whetheron the websiteor
otherwise. If the foreign defendant does advertigentario, it assistsin connectingthat
defendanto the provinceandalsoassistsn establishinghatthe defendanshouldhavea
reasonable expectation thatauld be subjectto a law suit in Ontarioif it luresOntario

residentdo its jurisdiction.

It is worthy of notethat of the five casethat were hearbly the Courtof Appealin
2002, only one action was allowed to procdddgcut). That caseinvolved an Ontarioresident
injured in amotor vehicleaccidenin Alberta. Everyothercase involve@n Ontariaesideninjured
while outside Canada. &ach of those cases, @ition against the foreiglefendantsvasstayed.
If counsel is going to issue process in Ontario relédietort outside Canada, counsel is going to
have to be creative and imaginative in distinguishing the cases that have been decided by the Court

of Appeal.
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